Justice Anthony Kennedy by Czeponis, Lawrence
Susquehanna University Political Review 
Volume 11 Article 3 
4-2020 
Justice Anthony Kennedy 
Lawrence Czeponis 
Follow this and additional works at: https://scholarlycommons.susqu.edu/supr 
 Part of the American Politics Commons, and the International Relations Commons 
Recommended Citation 
Czeponis, Lawrence (2020) "Justice Anthony Kennedy," Susquehanna University Political Review: Vol. 11 , 
Article 3. 
Available at: https://scholarlycommons.susqu.edu/supr/vol11/iss1/3 
This Article is brought to you for free and open access by Scholarly Commons. It has been accepted for inclusion in 
Susquehanna University Political Review by an authorized editor of Scholarly Commons. For more information, 




By: Lawrence Czeponis 
In Robert Dahl’s influential 1971 book, 
Polyarchy; Participation and Opposition he 
proposed his theory of democracy that is still 
studied and regarded as one of the most salient and 
accurate definitions. In his book he establishes that 
there are eight criteria a state must meet to be 
considered a truly liberal democracy. Those criteria 
can be simplified into two things that must be 
institutionalized into the state’s regimes and laws.
He asserts the institutionalization of free, fair, and 
competitive elections and the preservation of civil 
rights and liberties of its people. The composition of 
the United States can make this a daunting task. The 
Supreme Court of the United States is arguably the 
most important entity that ensures and 
institutionalizes these protections into the common 
law and Constitution of America. While the 
Supreme Court deals with these civil rights and 
liberties issues, often hot topics of debate in the 
political sphere, it is ideally considered to be an 
apolitical institution. The Justices are not elected, 
they are chosen by the President and confirmed by 
the Senate in an effort to depoliticize the process. 
However, the process is becoming increasingly 
politicized, especially since the Senate Democrats 
invocation of the Nuclear Option in 2013. Some of 
the cases that are brought to the Court, and demand 
their resolution, are major political issues such as 
the issues resolved in D.C. v. Heller, a Second 
Amendment case that established the individual 
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right to own guns, and in Obergefell v. Hodges, the 
case which legalized gay marriage nationwide 
(Oyez.org 2019). 
According to the latest Gallup poll, 50 
percent of people believe that the Supreme Court is 
either too liberal or too conservative, and only 44 
percent believe that it is ideologically where it is 
supposed to be (2018). The “just right” spot in 
terms of the Supreme Court should be neither 
overly liberal nor overly conservative, rather the 
cases should be adjudicated on a case by case basis 
without the overtly invasive presence of a justice’s 
political ideology being the deciding factor. I 
believe Anthony Kennedy is one of the best 
examples of this judicial model. Kennedy was the 
deciding vote for the majority in both of the 
aforementioned cases, one being a controversial 
Second Amendment case being resolved 
conservatively, and the other a controversial case 
decided liberally, both by 5-4 decisions. His 
unpredictability and his penchant for looking at 
each case as it is, without the blinders of a polarized 
political ideology that would potentially add undue 
bias to his votes, prevents a clouding of his decision 
making and allows him to judge cases on their 
merits, not his personal beliefs.  
Justice Kennedy was born in Sacramento, 
California in 1937 and was immersed in the 
political scene from a very young age. Kennedy’s 
father, Anthony, was a prominent lawyer and a 
lobbyist in the California state legislature and his 
mother, Gladys, was a teacher who was often 
involved in local civic affairs (Oyez.org 2019). 
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Kennedy’s familial political associations allowed 
him to become acquainted with many political 
figures from California, including Earl Warren who 
was the Governor at the time and later the Chief 
Justice of the United States. Kennedy then attended 
Stanford University and graduated cum laude in 
1961. He took over his father’s law practice and 
served as a Republican lobbyist in the California 
legislature while Ronald Reagan was the Governor. 
Reagan later recommended Kennedy, to then 
President Gerald Ford, to fill the open appellate 
judge seat in the Ninth Circuit, making Kennedy, at 
the age of 38 the youngest federal appellate judge in 
the country (Oyez.org). Kennedy was more 
conservative than many of the justices appointed to 
the Ninth Circuit at that time, as he took a much 
narrower, case by case approach to his opinions. 
Kennedy’s polite and civil reputation began to form 
at this time as he ensured the civility of a sometimes 
ideologically divided court, and his leadership in 
doing so garnered him much respect from lawyers 
and judges. 
In 1987 former Justice Lewis Powell retired 
from the Court and vacated a spot to be filled by 
President Ronald Reagan. Kennedy was eventually 
confirmed by a 97-0 majority, however he wasn’t 
the President’s first choice to fill the open seat. 
Initially Reagan nominated Robert Bork, like 
Kennedy a federal judge. However, the Senate 
Democrats led by Ted Kennedy, attacked Bork’s 
strict adherence to conservative ideology and 
interpretation of law. Senator Kennedy gave a 
seething speech directed to the prospective nominee 
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stating that “Robert Bork's America is a land in 
which women would be forced into back-alley 
abortions, blacks would sit at segregated lunch 
counters” among other remarks (NCC Staff 2018). 
Bork’s nomination was defeated by a 58-42 vote so 
the President had to turn to his second choice, 
Douglas Ginsburg. Ginsburg was also a federal 
judge but more moderately conservative and less of 
a strict textualist than Bork. However, Ginsburg 
was never formally nominated as he withdrew 
himself from consideration after controversy arose 
over his personal use of marijuana. This second 
failed nomination caused Reagan to look toward 
Anthony Kennedy, someone who Reagan had 
worked with in the past in California and who had 
established himself as a moderate Republican with a 
reputation of being fair, polite, and civil. On 
February 3, 1988, Justice Anthony Kennedy was 
unanimously approved and began his three-decade 
tenure on the Supreme Court (Bomboy 2018).
Justice Kennedy retired in 2018, in time to 
ensure that President Donald Trump would be able 
to appoint another conservative justice, which he 
did in Justice Brett Kavanaugh. There has been 
much discussion since he announced his retirement 
on July 31, 2018 about what his legacy on the court 
will be. Likely, his principle legacy will be as the 
swing Justice that moderated increasingly more 
polarized courts, bringing dignity and respect to the 
position of moderation between two sometimes very 
contentious sides. Kennedy covered Time Magazine
in 2012 with the title “The Decider,” which 
encapsulates the kind of pivotal role that Kennedy 
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played on the bench, especially after the retirement 
of Sandra Day O’Connor in 2006 (Slattery 2018). 
Justice Kennedy’s position at the ideological 
center of the Court often brought him ire from both 
sides. Justice Antonin Scalia often, not so subtly, 
critiqued Kennedy’s sometimes broad 
interpretations of the Constitution. Scalia wrote of 
Kennedy’s majority opinion in Obergefell v. 
Hodges in 2015 that “If, even as the price to be paid 
for a fifth vote, I ever joined an opinion for the 
Court that began: ‘The Constitution promises liberty 
to all within its reach, a liberty that includes certain 
specific rights that allow persons, within a lawful 
realm, to define and express their identity,’ I would 
hide my head in a bag. The Supreme Court of the 
United States has descended from the disciplined 
legal reasoning of John Marshall and Joseph Story 
to the mystical aphorisms of the fortune cookie” 
(Slattery 2018). 
Kennedy’s adamant belief in personal 
liberty and dignity made him one of the Court’s 
greatest champions of gay rights, seen in his 
authoring of the majority opinions in four of the 
most important cases in the advancement of gay 
rights and liberties, including Obergefell. While the 
views on liberty expressed by Kennedy are noble 
some conservatives questioned whether the 
Constitution backed up the decisions, rationale, and 
opinions that Kennedy levied in his ruling. Again 
Scalia, in a dissenting opinion in respect to 
Kennedy’s majority opinion in Lawrence v. Texas, 
which ruled Texas’ sodomy law unconstitutional, 
stated “I have never heard of a law that attempted to 
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restrict one’s ‘right to define’ certain concepts; and 
if the passage calls into question the government’s 
power to regulate actions based on one’s self-
defined ‘concept of existence, etc.,’ it is the passage 
that ate the rule of law” (Slattery 2018). Meaning 
that he believed that Kennedy disregards the rule of 
law encoded in the Constitution and takes too much 
liberty himself in interpreting and applying the 
Constitution in certain aspects. 
Because of Kennedy’s voting habits on 
social issues such as abortion (voted in the majority 
of Planned Parenthood v. Casey which cemented 
Roe v. Wade and protected a women’s rights to get 
an abortion) and in LGBTQ cases he was generally 
liked by liberals, however that is not to say that his 
votes were always supported by the liberal bloc of 
the court. Kennedy generally voted conservatively, 
especially on business cases, as well as on other 
important cases (such as D.C. v. Heller and even 
authoring the majority opinion of Citizens United v. 
FEC which equated money to free speech and 
opened the floodgates towards unlimited campaign 
donations) (Ciciora 2018). He also received some 
flak from liberals in his insistence on protecting all 
speech, even more conservative speech such as in 
Masterpiece Cakeshop v. Colorado Civil Rights 
Commission in which he authored the majority 
opinion. The case was decided in favor of the baker 
who refused to bake a wedding cake for a gay 
couple in Colorado in 2012, before Obergefell was 
decided. The court ruled, and Kennedy emphasized 
in his opinion, that since the baker would be forced 
to use his talents and artistic expression to make the 
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cake, it should be considered protected speech, and 
therefore it would be a violation of the First 
Amendment to compel the baker to create a cake in 
celebration of something that goes against his 
sincere religious beliefs. This ruling was unpopular 
among many liberals but stays in line with his 
penchant of ensuring equal rights and protections 
for all people, even with people that hold opinions 
vastly different from his own, such as the ones seen 
in this case. 
Kennedy was also critiqued from both sides 
because of his tendency to bring international law 
and examples into his decision making and rationale 
for the rulings he levied. Chief Justice John Roberts 
described this practice as “looking out over a crowd 
and picking out your friends” (Slattery 2018). He 
often utilized these international comparisons when 
deciding cases more liberally such as in Lawrence 
v. Texas, and in Graham v. Florida, which limited 
the use of life without parole with respect to 
juvenile offenders (Slattery 2018). His frequent use 
of international comparison may stem from his 
career teaching law in Austria, which he still 
continues to this day.
Even though Kennedy has officially retired 
from the bench, his legacy may not entirely be 
cemented. Kennedy, likely strategically, retired at a 
time that allowed for the appointment of another 
conservative Justice. This Justice turned out to be 
his own former clerk, Brett Kavanaugh. Kavanaugh, 
who has yet to complete a full year on the bench, is 
pinned as being substantially more conservative 
than Justice Kennedy and will likely push the court 
11th Edition
84
even further to the right on the ideological 
spectrum. This may not have any effect on 
Kennedy’s legacy, however there is a chance that if 
the court does go on to put limits on the reach of 
Roe v. Wade, which president Trump promised 
during his campaign, the reason that it would be 
possible would be because of Kavanaugh’s 
appointment which may muddle Kennedy’s 
reputation among his more liberal fans. 
In doing the extensive research for this 
paper the one thing that stuck out the most, from 
reading his opinions, news articles, and editorials, 
was that Justice Anthony Kennedy was one of the 
greatest proponents of equal treatment and liberty 
for all people. This, as discussed above, got him 
into some trouble with some of his constitutional 
interpretations. However, I think his belief in the 
freedom and liberty for all people, while it is 
undoubtedly apparent in his gay rights opinions 
such Obergefell and Lawrence, is best seen in his 
opinion written for Masterpiece Cakeshop v. 
Colorado Civil Rights Commission. As described 
above the case dealt with a baker, Mr. Phillips, 
refusing to bake a wedding cake for a gay couple, 
saying that it went against his sincere religious 
beliefs. The Colorado Civil Rights Commission 
ruled that Phillips violated the Colorado Anti-
Discrimination Act by not baking the cake. 
However, the court decided that the Colorado Civil 
Rights Commission (CCRC) did not display 
“religious neutrality” to the case, and was in fact 
“hostile” to Mr. Phillip’s beliefs. Kennedy believed 
that the treatment that Phillip’s received in his 
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hearing regarding the case implied that “religious 
beliefs cannot legitimately be carried into the public 
sphere or commercial domain, implying that 
religious beliefs and persons are less than fully 
welcome in Colorado’s business community” (6). 
Kennedy pointed to the rationale of the CCRC as 
violating the Free Expression Clause of the First 
Amendment and showed that he was fair in 
deciding the constitutionality of free expression. He 
ensures that the right of free expression for people 
whose views may not be seen as popular, is 
safeguarded for all people regardless of religious 
belief. Kennedy even cites the Obergefell decision 
in his opinion saying, “the First Amendment 
ensures the religious organizations and persons are 
given the proper protection as they seek to teach the 
principles that are so fulfilling and so central to 
their lives and faiths” (4). 
This is just one example, and a very cunning 
one as well, in which Kennedy backs his opinions, 
rationale, and argument with the use of precedent 
and his intelligence in writing opinions. Kennedy’s 
citation of Obergefell in this case is pertinent for a 
number of reasons. The first reason is that it is the 
case that definitively legalized gay marriage, but he 
cites the opinion (which he was the main author of) 
in a case that argued discrimination towards a gay 
couple. By using a passage from the paramount gay 
rights case, in a case that ruled against the possible 
discrimination of a gay couple, adds even more 
salience to his argument as to why it is not 
unconstitutional in that specific case. 
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Another reason that this citation from 
Obergefell is interesting is because Kennedy penned 
that opinion, meaning he was careful enough and 
had the foresight to add protections to ensure that 
people’s sincere religious beliefs would not be 
infringed upon by the ruling. This same kind of 
forethought and care into making sure that the 
delivered ruling did not infringe upon the rights of 
the losing party is seen in his opinion of 
Masterpiece Cakeshop. In his Masterpiece opinion 
he emphasizes the protection of the rights of gay 
people and is cognizant of the gravity that his words 
carry. The opinion contains two passages that 
expressly guard the rights of gay persons. The first 
stating that “any decision in favor of the baker 
would have to be sufficiently constrained, lest all 
purveyors of goods and services who object to gay 
marriage… [are] in effect allowed to put up signs 
saying ‘no goods or services will be sold if they will 
be used for gay marriages,’ something that would 
impose a serious stigma on gay persons” (5). 
Kennedy ends his opinion with another example 
stating that “in the context of recognizing that these 
disputes must be resolved with tolerance… without 
subjecting gay persons to indignities when they 
seek goods and services in an open market” (8). 
These passages perfectly encapsulate Kennedy’s 
strategic opinion writing because even when ruling 
in favor of the opposing party, he is careful to keep 
the decision applicable to only the specific case, or 
cases that may fit into the niche of the original one. 
He is deliberate in his enumeration of the rights and 
dignity of gay persons and ensures that protection, 
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even in a case where he finds no discrimination. He 
is strategic in limiting the precedent to make sure 
that people cannot weaponize it and cite it as a 
loophole into legal discrimination.
Kennedy’s appreciation and championing 
the rights, liberty, and dignity for all people is also 
seen in his votes and opinions on death penalty 
cases. Kennedy voted in the majority of cases that 
excluded certain classes of people from the death 
penalty such as minors and those with intellectual 
disabilities (such as in Atkins v. Virginia). While 
Kennedy does not believe that capital punishment is 
unconstitutional, he firmly believes that it should be 
applied fairly and only to those who fully grasp the 
scope of the crime they commit and the 
consequences thereafter. Justice Kennedy authored 
the majority opinion in Freddie Lee Hall v. Florida
which extended the precedent set in Atkins and 
offered further protections to those with intellectual 
disabilities. 
This case was brought before the Court in 
2014, a considerable time after the Atkins decision 
and was appealed to the Court saying that the state 
of Florida violated the stipulations set forth in the 
Atkins decision. After Atkins Florida revised its 
death penalty laws to exclude the intellectually 
disabled, however Florida required that a person 
must score a 70 or below on an IQ test to be 
classified as intellectually disabled and be granted 
the exclusion of the death penalty as set forth 
through Atkins. The state of Florida however did not 
take into account “limits in adaptive functioning” as 
a factor in their criteria, only that a person must test 
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at a 70 or below. In Mr. Hall’s case he scored a 71 
on the IQ tests and was then ruled as mentally 
competent enough to be sentenced to death, which 
he was, before his appeal reached the Supreme 
Court.
Kennedy’s opinion for this decision was 
perhaps the most Kennedy-esque opinion that I 
came across in my research. The writing was florid 
and at times emotionally charged in its robust 
defense and advocacy for Hall’s dignity, and it 
included numerous citations of precedent, amicus 
briefs, and his own personal research which is a 
(sometimes notorious) staple of Kennedy’s decision 
making. Kennedy used numerous citations from the 
DSM-5 manual to show the arbitrary nature of the 
Florida statute that strictly adheres to the 70 or 
below IQ test score without taking into account the 
margin of error (which is +/- 5 in the specific IQ 
test administered) or the reality of problems with 
functional adaptivity playing a large role (as 
outlined in the amicus briefs by professionals and in 
the DSM-5) in determining the intellectual capacity 
of a given individual.
Kennedy dedicates whole passages and 
paragraphs to citations of briefs submitted by the 
American Psychological Association (APA) as well 
as his own personal research into the subject matter. 
He cites the DSM-5 as well as professionals and 
texts such as The Oxford Handbook of Child 
Psychology. He backs these uses of extra-legal 
material by citing precedent stating that “The 
science of psychiatry… informs but does not 
control ultimate legal determinations” (8). Kennedy 
11th Edition
89
also belies his stance on constitutional interpretation 
and how he believes the Constitution should be 
interpreted. He writes that “it is the Court’s duty to 
interpret the Constitution, but it need not do it in 
isolation” (8). This statement completely 
encompasses Kennedy’s judicial ideology and why 
he is sometimes seen as inconsistent or 
unpredictable in his constitutional interpretations. 
He takes the pulse of the world around him in an 
effort to best understand how the Constitution 
should be applied to each specific case and in each 
specific context. 
The other aspect of this opinion that is 
indicative of Kennedy is the powerful defense of the 
dignity of all people and the Court’s duty to protect 
it. He does not hide his belief that the United States 
should be the world leader in providing those 
protections and frequently reiterates that belief 
throughout the opinion. Two passages stand out the 
most, containing an emotional and impassioned 
tone that carries a weight beyond just a regular 
statement. The first of those examples states that 
“The Eighth Amendment’s protection of decency 
reflects the Nation we have been, the Nation we are, 
and the Nation we aspire to be. This is to affirm that 
the Nation’s constant, unyielding purpose must be 
to transmit the Constitution so that the precepts and 
guarantees retain their meaning and force” (3). 
Kennedy also ends the opinion with another 
reiteration of this belief asserting that “Florida’s law 
contravenes our Nation’s commitment to dignity 
and its duty to teach human decency as the mark of 
a civilized world. The States are laboratories for 
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experimentation, but those experiments may not 
deny the basic dignity the Constitution protects” (9). 
These two statements accentuate Kennedy’s fierce 
belief in stipulating protections and assertions of the 
dignity of all people, and the United States’ 
responsibility, and by proxy given his place on the 
Supreme Court, to ensure that this Nation is the 
leader in providing those protections for all people.  
Another one of the main things that is 
characteristic of Anthony Kennedy is his insistence 
on the separation of power and ensuring that neither 
the states nor the federal government encroach on 
the power of the other. There were two opinions, 
Gonzales v. Oregon and Zivotofsky v. Kerry, that 
greatly emphasized this aspect of Kennedy’s 
jurisprudence. Gonzales dealt with a constitutional 
challenge of the Oregon Death With Dignity Act, 
alleging that Oregon, giving authorization to 
physicians to prescribe lethal doses of controlled 
substances, violates the Controlled Substances Act 
(CSA). Zivotofsky, on the hand, has to do with the 
balance of power between the federal institutions. It 
answers the question of if the Executive is the sole 
branch of government with the power to recognize 
foreign states. 
In the case of Gonzales, then Attorney 
General, Alberto Gonzales argued that “using 
controlled substances to assist in suicide is not a 
legitimate medical practice and that dispensing or 
prescribing them is unlawful under the CSA” (2). 
The tone of the opinion is ensuring that the federal 
government does not infringe upon the powers 
reserved for the states. Kennedy cites a previous 
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investigation into the ODWDA in 1997 by the DEA 
that decided that the “CSA did not authorize it to 
‘displace states as the primary regulators of the 
medical profession, or to override a state’s 
determination as to what constitutes legitimate 
medical practice’” (3). Kennedy re-emphasizes this 
sentiment throughout his opinion, stating that the 
Interpretive Rule of the Attorney General (that the 
CSA provided an avenue to ruling the ODWDA 
“unlawful”) “altered the usual constitutional 
balance between the States and the Federal 
Government” (4). Like statements are peppered 
throughout the whole of the opinion that assert the 
Attorney General, and therefore the federal 
government, overstepped their authority in trying to 
limit Oregon’s ability to determine what is 
considered to be a “legitimate medical practice.” 
Kennedy’s insistence on the balance of 
power is not only seen on the topic of federalism, 
but also between the branches of the federal 
government. Zivotofsky deals with a question that 
multiple justices believed was non-justiciable, citing 
that they believed it to be a political question. In 
2002 Menachem Binyamin Zivotofsky was born in
Jerusalem to United States citizens. The issue arises 
after his mother visited the embassy in Tel Aviv to 
receive a consular report of birth abroad for her son 
and a passport. However, she requested that the 
passport list the place of birth as “Jerusalem,
Israel.” This brings forward controversy as the 
United States does not recognize Israeli sovereignty 
over Jerusalem and the ambassador informed 
Zivotofsky’s mother that he would only be allowed 
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to list “Jerusalem” as the place of birth. The family 
then challenged this and took it to appellate court in 
Washington D.C. where it was initially ruled as 
non-justiciable, however that ruling was overturned 
and was brought before the Supreme Court. 
The Court had to rule whether or not the 
President is the only one who can recognize foreign 
states as legitimately sovereign. This becomes a 
complicated issue because the constitution does not 
expressly enumerate that this is a power reserved 
only to the Executive branch. The interpretation had 
been that Article II of the Constitution grants that 
right exclusively to the President through the 
Reception Clause that states the President is sole 
person responsible for accepting foreign 
ambassadors and ministers. To resolve this issue 
Kennedy and the Court had to look to what the 
Reception Clause meant in its original context. 
Kennedy, again showing his affinity for his doing 
his own research, looked to “prominent 
international scholars” who suggested that 
“receiving an ambassador was tantamount to 
recognizing that sovereignty of the sending state” 
(4). Kennedy and the majority of the Court were 
then able to reason that “a Clause directing the 
President alone to receive ambassadors would be 
understood as his power to recognize foreign 
nations” (4). Kennedy cites the original intent of the 
Framers and uses Federalist No. 70 as evidence of 
their meaning, showing his respect and attention to 
history and precedent. The use of history was 
prevalent throughout the opinion, stating that the 
Court has often put “significant weight upon 
11th Edition
93
historical practices” in separation of power cases 
(8). His use of amicus briefs is again seen 
throughout the opinion and the help of scholars in 
the field were of “considerable assistance to the 
Court” and gave a “more complete account of the 
relevant history” (9). 
In this opinion Kennedy again showed the 
care he takes in ensuring that the ruling cannot be 
twisted and used in a way that would be contrary to 
the meaning or in a dubious fashion, in this case 
ensuring that the opinion and ruling does not give 
too much power to the Executive branch. Kennedy 
states that even though Congress does not have the 
ability to recognize states or pass legislation that 
would make the President overturn former 
recognitions (which was the present issue if 
Congress would have allowed for the addition of  
“Israel” on the passport), however, he is careful to 
include that “it is not for the President alone to 
determine the whole content of the Nation’s foreign 
policy” (9). Kennedy’s particular wording makes 
sure that this case could not be used in a separation 
of powers case to extend the power of the President 
beyond the power granted to the Executive branch 
in Article II of the Constitution. 
Kennedy is relatively unique in his 
jurisprudence with his sometimes unpredictable
voting behavior. There are numerous examples of 
this but the most salient may be in voting and 
authored majority opinion in Fisher v. Texas. Fisher 
was brought to the Court as a challenge to the 
University of Texas’ admission policy that put a 
value on race and may have led to Fisher not being 
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granted admittance to the University. What made 
this decision so surprising was that Kennedy had 
never voted to uphold an Affirmative Action case 
before Fisher. Fisher was actually brought before 
the Court in 2013 as well and Kennedy was a 
member of the dissenting coalition. However, 
something caused Kennedy to change his mind in 
the next iteration of the case. In this instance 
Kennedy again brought up the states being 
“laboratories of experimentation” and equated 
public universities to that same title in striking the 
“sensitive balance” of race as an arbitrary criterion, 
and using race to ensure a diverse learning 
community, beneficial to all students. 
Kennedy’s careful wording is also seen in 
this case as he ends his opinion asserting that it is 
“the University’s ongoing obligation to engage in 
constant deliberation and continued reflection 
regarding its admissions policy” (8). This statement 
does the opposite of the previous examples that 
constrained the decision and used specific wording 
to make sure that the decision would stand. 
Throughout the opinion he shows some trepidation 
regarding Affirmative Action and is careful to add 
clauses like the quote above that ensures this 
specific form of Affirmative Action may not always 
be viable. He includes that stipulation about 
ongoing monitoring to set the precedent that not all 
Affirmative Action is constitutional and later cases 
can refer back to this opinion in overturning some 
Affirmative Action cases, citing a lack of 




All in all Justice Anthony Kennedy’s unique 
approach to judicial decision making brought him 
respect, scorn, nicknames, and most notably a 
lasting legacy as a conservative who championed 
the civil rights and liberties for all people. His 
sometimes unpredictable decisions make it hard to 
pigeonhole him into one strict category of judicial 
decision making. Kennedy’s focus on the dignity 
for all people will be the central topic of discussion 
whenever his legacy is brought up. Through his 
strategic opinion writing, extensive use of 
precedent, consultation of extra-legal sources, and 
appreciation for international culture he has 
cemented himself as one of the most interesting and 
well-known contemporary justices. Through his 
work on the bench he has prepared the next 
generation of justices and left precedent of his own 
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